
TO: JIM APP, CITY MANAGER 
 

FROM: RON WHISENAND, COMMUNITY DEVELOPMENT DIRECTOR 
 
SUBJECT: APPEAL OF CONDITIONAL USE PERMIT 07-001 - APN: 009-106-015, 

016, 017 & 009-103-012, 013 (APPLICANT: DOWNTOWN BREW) 
 
DATE:  AUGUST 5, 2008 
 
Needs:  For the City Council to consider an application filed by Timothy L. Hodge on 

behalf of Downtown Brewing Co., appealing conditions of approval associated 
with Conditional Use Permit 07-001 (Resolution 08-020). 

 
Facts: 1. This item is a continued open public hearing from the July 1, 2008 Council 

meeting. 
 

2. The Downtown Brew restaurant is located at 1108 Pine Street.  
 
3. Conditional Use Permit (CUP) 07-001 (Res. 07-040) was originally 

approved by the Planning Commission on March 27, 2007, allowing after 
hours amplified music and dancing as an accessory use to the restaurant. The 
Commission conditioned the CUP to restrict the hours of music and dancing 
activities to Friday, Saturday, Sunday nights and national holidays, and with 
music ending at 12:00am.  

 
4. Another condition of approval required the Planning Commission review the 

CUP after a 6-month time period to determine whether potential nuisance 
issues were being adequately addressed. See Resolution 08-020, 
Attachment 2. 

 
5. CUP 07-001 was reviewed by the Commission on April 22, 2008. The 

Commission allowed the continuance of the CUP, however they added new 
conditions related to sound mitigation and security that was proposed by the 
applicants as a way to address complaints that had been filed. 

 
6. As noted in the attached e-mail from Tim Hodge, Attachment 1, Downtown 

Brew is appealing Conditions No. 1, which is related to hours of operation of 
“nightclub” activities, and Condition No. 9 regarding noise restrictions. 

 
7. Downtown brew is specifically requesting that the City Council amend the 

Condition No. 1 to read as follows, with additions noted in underline text and 
deletions noted in double strike through text. 

 
This conditional use permit (CUP) authorizes the use of entertainment 
including amplified music which would include the “house” sound system 
and by live music, bands, DJs and dancing (collectively, the “Nightclub 
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Activities”) as an accessory to the restaurant use. The amplified music and 
dancing is restricted to 12:00 midnight cutoff on Friday, Saturday and 
Sunday nights and national holidays. All activities shall be kept 
indoors).Background music during typical restaurant activities is permitted 
and not subject to a Conditional Use Permit.

 
In essence, the applicants would like the freedom to have entertainment on 
nights and hours that were originally restricted.  

 
8. Downtown Brew is also requesting that Condition No. 9 be deleted, since is 

seems to be redundant with other conditions. Condition No. 9 currently reads 
as follows: 

 
Noise level restrictions.  The music generated from inside of the 
applicant’s business should not be audible to the surrounding/neighboring 
businesses. The applicant shall submit a sound mitigation plan to be 
prepared and implemented prior to the commencement of the night club 
operations to the satisfaction of the Community Development Director.  

 
Analysis 
and  
Conclusions: The City’s General Plan and Economic Strategy provides policy direction 

on this matter. Policy LU-2H of the General Plan is specific to the 
downtown, it states as follows: 

 
 Downtown. Continue to revitalize the historic Downtown. Focus efforts on 

developing Downtown Paso Robles as a specialty retail, government, 
office, cultural, conference, and entertainment center of the City and the 
North County region. 

 
 Additionally, the Economic Strategy states an objective to “enhance and 

expand the downtown to a mixed-use dining, entertainment, culture, and 
shopping destination…”. 

 
 It is anticipated that there will be on-going requests for entertainment-type 

uses including restaurants, bars/cocktail lounges and nightclub activities. 
Such uses, including Downtown Brew’s restaurant and nightclub, are 
consistent with these policies. 

  
 Policy LU-2I also encourages a variety of uses in the downtown including 

mixed-use/residential development. Residential and other noise sensitive 
land uses, if not carefully designed, can be negatively impacted by 
surrounding downtown noises. The purpose of the conditional use permit, 
therefore, is to evaluate potential land use conflicts, and establish 
standards or limits that would allow potentially incompatible uses to 
coexist in a thriving downtown location. 
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 Figure N-1 of the Noise Element of the General Plan, Noise Compatibility 

Index, identifies a noise exposure of 70db as “conditionally acceptable” 
for residential and transient lodging land uses and 77db acceptable for 
commercial and office uses. Figure N-1 is attached to this staff report as 
Attachment 3. 

 
 In order to comply with Figure N-1, noise levels created by the noise 

source, in this case Downtown Brew, should be measured from the 
property line of the nearest sensitive receptor (or complaining land use). If 
the db levels do not exceed the levels indicated in Figure N-1, then the 
noise source would be in compliance with the noise ordinance, and if the 
levels are above the limits of Figure N-1, enforcement is necessary.   

 
 Staff would recommend adding the following new condition to the CUP 

(whether the appeal is approved or not) that requires the noise 
compatibility with sensitive receptors: 

 
Noise from the night club activities of the Downtown Brew establishment 
shall not exceed the following noise exposure thresholds as measured at 
the property line of the nearest sensitive receptor (or complaining land 
use): 

 
• 70db for residential and transient lodging uses 
• 77db for general office and commercial uses 

 
In the event there are other noise sources that conflict with obtaining an 
accurate reading for the night club, such as noise from a nearby business 
or pedestrians, the officer performing the test will need to use judgment 
relative to the noise source generating the complaint, how to best obtain 
the most accurate decibel reading, or waiting for a more appropriate time 
to perform the test. 

 
 In reviewing the conditional use permit for Downtown Brew, the Planning 

Commission attempted to establish reasonable restrictions to keep the 
downtown vital. These restrictions limited entertainment to Friday through 
Sunday ending at midnight. The applicants would like more latitude to be 
allowed to be able to have entertainment activities during all hours of 
operation. They feel they can better address compatibility with noise 
sensitive uses through on-site sound mitigation. Specific programs and 
improvements they have agreed to and/or already installed include 
keeping doors and windows to the exterior closed when amplified music is 
operating and by adding double-paned windows to the balcony. It is the 
Council’s discretion whether to uphold the Commission’s limitations on 
the hours of operation, or to allow more flexibility and replace Condition 
No. 1 with the suggested language from Tim Hodge, noted above. 
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 The Planning Division, along with the Police Department, would prefer 

establishing consistent conditions of approval for all bars/nightclubs, so 
that all establishments are consistently regulated.  

 
 It is important to remember goal is that the downtown remain active and 

expand. It is therefore important for Council to consider the future of 
downtown that will need to accommodate both additional entertainment 
and noise sensitive uses. Whether the Council denies the appeal and 
upholds the Planning Commission’s existing time limits, or if the Council 
wishes to change the time limits, Staff will apply the time limits 
consistently to future CUPs dealing with nightclub activities.   

 
Options: After opening the public hearing and taking public testimony, the City 

Council is requested to take one of the actions listed below: 
 
A. Deny the appeal and uphold the Planning Commission’s action of 

approving CUP 07-001 (Res. 08-020) including the hours of operation 
restrictions noted in Condition No. 1 of the resolution; 

 
 B. Approve the appeal with the revised conditions as noted in the attached 

 resolution. 
 
C. Amend, modify, or reject the above-listed action; 

 
Staff Report Prepared by: Darren Nash, Associate Planner 
 
Attachments: 

 
1. E-mail from Tim Hodge dated May 21, 2008 
2. Planning Commission Resolution 08-020 
3. Figure N-1 from Noise Element 
4. Draft Resolution denying Appeal 
5. Draft Resolution approving the Appeal 
6. Newspaper and Mail Notice Affidavits 

 
  
H:darren/cup/DowntownBrew/2008ReviewAppeal/PCReport 
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